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1 question, there has not been a discussion of how to 
2 proceed this mornlng. In our opinion, I don't think 
3 there's really any need to take up the lnotlons 
4 sepaately, seriatim, I think they're sort of all 
5 bound together. 
6 And as far as if the Court wants to go 
7 forward on the Motion to Strike, it was filed first 
8 chronologically. Or if the Court wants to go forward 
9 on the Motion to Supplement, it doesn't make us any 

10 difference one way or the other. This is really all 
11 the same set of operative facts that we're going to be 
12 dealing with 
13 THE COURT. Yes, I think they're all 
14 sort of bound up together So I think due to thc fact 
15 the defendants filed their molio11 furst and I think 
16 they've got some issues with the original contentions 
17 and these proposed supplement contentions, we'll hear I 
I8 from the defendants ti;&. 
19 So Mr. Leclitenberger. 
20 MR. LECHTENRERGER: Your Flouor, do you 
21 prefer here or the podium? 
22 THE COURT: I prefer the podium. But 
23 it's up -- you know, if you're going to be needing 
24 some paper or things of that nature or use the 
25 projector, you can stay there. 
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5 International. 5 a copy for you and opposing counsel already has a copy 
6 THE COURT: Announcements. 
7 MR. TINDEL: Good morning, Your Honor. THE COURT: All right. Thank you. 
8 Andy Tindel, I'tn here on behalf of Davis-Lynch. And Now, let me just sdy this: I realize this 

10 the parties has some years on it. We're sitting here 
THE COURT: The Defendant? 11 at 10:40. I'm not plamiing on going --plowing 

So we need to get to the point and we need 
15 behalf of tlie Defendant. With us, also, Joan Beckner, 15 to get to how we can resolve this, the Court can rule 
16 Eric Schlichter. And we are ready to proceed. 16 on it and move on. I don't want a four-year histoiy 
17 THE COURT: All right. Thanli you. 17 of wlvdtts happened. 
18 We're liere today on two motions; one a Motion to So if you're going to go back four years, 
19 Strike and one a Motion for Leave to Supplement. 19 five years, hit the high points and let's move to the 
20 I don't know if the parties have discussed 20 real meat of what the problern is. This case seems 
21 the best way to approach the order of motions. Has 21 bogged down in quicksand, it appears, and you've got a 
22 there been any discussion about that, who would like 22 Markman hearing in two months and things need to get 
23 to argue first? 23 moving. So we need to move this hearing along. We're 
24 Mr. Tindei? 24 not, you know, having any three- or four-hour hearing 
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I 
1 THE COURT: Ms. Morris, you may call 
2 the case 
3 COURTROOM DEPUTY The Court calls Case 
4 Number 6:07-CV-559, Davis-Lynch versus Weatherford 

1 MR. LECHTENBERGER: I will evcntually. 
2 THE COURT: That's fine. 
3 MR. LECHTEhBERGER: I have a 
4 demonstrative. If I may approach of the bench, I have 
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I wit11 that, Your Honor, that's why we initiated contact 1 identified the sales summary, the sales summary that 
2 five different times with them. 2 Mr. Adams actually was able to prepare a list of the 

With respect to Andy's cornments, Your Honor, 3 models that he used with Mr. Logiudice. So lie could 
4 he mentioned that the current -- I'm sorry, the 4 do it in November in preparation for Mr. Logiudice's 
5 current lead counsel took over late during the first 5 deposition, why couldn't lie do it seven or eight 
6 case. We don't disagree with that. We don't dispute 6 mouths earlier when we produced it at that point'? 
7 that. Tiley were still under an obligation to review In other words, Your Honor, this image that 
8 the patent 3.4 disclosures of our accused product line 8 they're trying to portray that there was so much 
9 when we produced it. 9 confusion in all these documents we produced, most of 

And they said, okay, well, they filed a 10 the documents -- I mean, we told them the specific 

12 All right. There's only 50 or 60 pages of documents, 
13 one for each drawing or one drawing for each model. 

14 they filed the second lawsuit they were obligated to So  in essence, in late April, 2008, we 
15 go bacli and diligently review all the information they 
16 had, including the information fkom their earlier 
17 lawsuit in which we identify. We put them on notice 
18 of more than the three accused tools. 

Here are the drawings under Patent Rule 3.4 
20 that show how these tools operate. They were But that's not why we're here today. We're 
21 obligated, before they filed this lawsuit, to go back 
22 and look at that information, not only before the 

4 electronic documents that we produced. That 4 any confusion about them. Tlley didn't come and ask us 
5 production started around JuneIJuly of last summer. 5 about them. If they were confused, you know, they 

Prior to producing any of those documents, 6 didn't let us know on it or we would have cleared up 
7 we produced our 3.4A disclosures of our current 
8 product line. The 55 models that they've now THE COURT: Let me ask you this: They 
9 identified, that was produced in late April, and then 9 are saying -- their contention is these new products, 

10 in early May we actually identified them by Bates 10 new model nuinbers, they're essentially just that, that 
11 numbers. Okay. We were in the 20,000 range at that I I there are really no difference, they're just new model 
12 point. We identified particular -- and they mentioned 12 numbers, they operate essentially the same way, at 
13 that in their briefs, tlley admit we identified the 13 least, I guess, insofar as the claims they are 
14 specific Bates ranges for those 50 models or 55 
15 models. Okay. 

We also produced wliat's attached as exhibits MR. LECHTENBERGER: If that's the case, 
17 to both motions, on the sane  day we produced --in 17 Your Honor, why couldn't they identify the 55 models 
18 late April of 2008 we produced a sales summary of 18 earlier when they identified the other three? If 
19 sales of every one of the models that we've sold. Not 19 they're so similar, they sliould have easily been able 
20 just the three they accused, every one in our product 20 to co~nply with the patent rules which requires thein to 

21 identify each model by name. If they're that similar, 
Froin that information, there is no doubt 22 ifthat's their position, it's not our position, it's 

23 which models we had sold. We identified -- we also 23 their position. But if that's the case, there's no 
24 excuse for them to wait until December to tell us that 
25 when we're just weeks away from a Markman ruling and 
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we've lost a year's worth of discovery on issues that 
we could have done since February of 2008 if they liad 
complied with the patent rules. 

THE COURT: Oltay. I understand that's 
your position. But as to tlie prejudice that it puts 
you to, what is your position? I-low does this 
prejudice you for them to add these? Setting aside it 
took them too long, let's set aside that issue, but 
how does it now prejudice you to add these products? 

MR. LECI-ITENBERGER: Okay. Well, let me 
go back. Can I address the claims, like in 37 they've 
added two new tools, tlie second tools that would 
satisfy tlie limitations of Clairn 37? 

THE COURT: Okay. So how this 
prejudices you? 

MR. LECHTENBERGER: Yes, Your Honor. 
THE COURT: All right. Go ahead. 
MR. LECI-ITENBERGER: We've already had 

the deposition of a third-party co-inventor. We've 
lost -- the fact that tliey have identified some new 
tools, tools tliat had been out in the prior art for a 
long time, we've lost our opportunity. Those tools 
raise new issues relating to tlie validity of Claim 37 
and inequitable conduct and issucs with respect to the 
Markman briefing. We've lost the time needed to 
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MR. LECI-ITENBERGER: Yeah, some ofthein 
do. Not all ofthem. Some modcls operate essentially 
the same. But they have somc ofthe same components 
in each one of tlietn, 1'11 give you that, Your Honor. 
But again, that goes to the fact that why didn't they 
identify thein earlier? 

THE COURT: Okay. Let me ask a final 
question for you, and then I want to go back to the 
plaintiff and then I tliink we'll be done. 

But your motion is to strike their 
infringement contentions. Mr. Tindel says this is a 
death penalty sanction. What's your response to that? 

MR. LECHTENBERGER: Your Honor, to let 
them get away with what they've done for 
four-and-a-half years would essentially render tlie 
patent rules meaningless. Tlie patent rules, from a 
public policy standpoint, are in place to prevent this 
type of litigation conduct from occurring. They chose 
this forum. They were fully aware of the patent 
rules. Tlie patent rules are crystal clear. To let 
them now amend, it sends the wrong message to other 
litigants in this district, Your Honor. 

TI* COURT: All riglit. Let me go back 
to the plaintiff for a moment. I'm going to ask -- 
I've got three questions that I want to ask. 

1 develop that. We've been prejudiced by the fact that I want to first ask about this -- I know we 
2 wc've already taken the deposition of a third-party 2 discussed this a little bit, but Mr. Leclitenberger 
3 co-inventor, so we didn't have the opportunity to ask 3 specifically points out that in May -- really April of 
4 him. We would have to go back and replow that, 4 '08 and May of '08 he gave you some info~ination, lie 
5 assuming his attorney would put him up again. 5 believes, sales summary and the product drawings that 

So in other words, we've spent hundreds of 6 he says included the additional models and tliat why at 
7 thousands of dollars to get to this point to let them 7 that point could you not have accused these products? 
8 now add more claims back in and raise new issues MR. ADAMS: Your Honor, a couple of 
9 relating to claim construction, validity and 9 clarifications on that. It wasn't until the 

10 infringement and inequitable conduct, Your Honor. 10 defendants produced the sales report that we liad an 
11 We're going to have to go back and replow old 11 idea as to the entire scope of how many different 
12 discovery. And quite frankly, it still remains to be 12 models we were dealing with. And that was in late 
13 seen whether or not they're going to give us 13 April. And 1 believe they actually supplemented their 
14 sufficient infringement contentions, when to date they 
15 haven't given us sufficient ones. 

THE COURT: Okay. Now, back to the 
17 idea as to how many different models are there. The 

20 their productions. 
And when they did refer in their 3-4 

22 disclosure about look at these Bates ranges, in tliat 
23 same disclosure they stated off by saying, as the 
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1 the different lnodeis that we comprised from the sales I I certify that the above and foregoing pages 
2 report. He identified the models that he had 
3 knowledge of. We also walked through what the 
4 difference letters meant. You know, for example, if 
5 it's L42A, my memory is that A stands for aluminum, if 
6 it's a W, it's composite material. I mean, we walked 
7 through all those different distinctions. 

1 walked through the L42A model, which is 
9 one of the three that we had specifically identified 

10 before, and in walking through the infringement 
I I coinponents or illfringing components on L42A, after 

1 in-depth communication to head some of these things 
2 off and hopefully not reach this point, and that's 
3 what I'm going to be looking for in the future in this 
4 case and, of course, in all other cases that y'all are 

MR. ADAMS: Yes, Your Honor. 
MR. BOYD: The first mediation, there's 

9 still a second one. 
THE COURT: Who is your mediator? 
MR. ADAMS: Gary McGowan. 
THE COURT: And you'll have a second 

13 round set after the Markman. 
All right. Tliank you very much for your 

15 arguments. We'll get you a ruling as soon as we can. 
16 We're adjourned. 
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